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STATE OF NEW YORK
COUNTY OF DUTCHESS

SUPREME COURT

In the Matter of

Petitioner.
-against-

PETITION
CPLR ARTICLE 78

Tina M. Stanford, Chair of the
New York State Parole Board,

Index No:
RJI No:

Respondent.
The Petition of

respectfully shows and alleges:
PRELIMINARY STATEMENT

1.

The Parole Board Decision denying parole to

was illegal - there

were no detailed reasons and the denial was based essentially on the circumstances of the

offense. He has already served more than 21 years, despite having been sentenced to fifteen
years to life. He has had an excellent institutional record, with no disciplinary violations in eight
years; as well as the successful completion of many programs. Many people have written

glowing letters in support of him, strongly recommending him for release.
STATEMENT OF FACTS
2.

was convicted in Bronx County after having pled guilty to

Murder in the second degree - he was sentenced to fifteen years to life for having stabbed his

then-girlfriend to death after she stabbed him in the hand. (Parole Interview Minutes attached as
Exhibit “B” at 8; Sentencing Minutes attached as Exhibit “D” at 7) The judge said he believed
this sentence was sufficiently long. (Exhibit “D” at 8)
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Petitioner had a fairly extensive criminal history, including drug, weapon and

assault charges. This all occurred when he was a young man in the throes of addiction and
trauma. As described below, Mr.

has worked very hard over these many years to

completely change his thinking and his behavior. He has already served over 21 years of his
fifteen years to life sentence, and it is past time for him to be released.
Institutional Record
4.

Mr.

has not had any disciplinary violations in eight years . (Exhibit “B” at

27; Exhibit “E” at 1-2) He has completed many programs and has been a full-time student in the

Bard Prison Initiative since 2014. Petitioner has successfully addressed the substance abuse and
other issues which led to the instant offense as well as his prior offenses. He has legitimately

turned his life around. Mr.

became a substance abuse aide in prison, earned an

Associate’s Degree and has been working diligently toward his Bachelor ’s Degree. His goal is to
get his Master’s Degree upon release, become a substance abuse counselor, and eventually open
a residential drug treatment center in

North Carolina, where his family resides.

Programs Completed
5.

has successfully completed many programs over the years,

including substance abuse treatment (ASAT), Aggression Replacement Training (ART), and
Alternatives to Violence (AVP). (Exhibit “E” at 5 -7, 41) In 2009 he became a Substance Abuse
Aide. (Exhibit “E” at 5)
6.

In particular, Mr.

has been very involved with Rehabilitation Through

the Arts (RTA) since 2007, and has completed many of their programs, really taking this model
to heart. (Exhibit “E” at 13, 34-42) He has articulately explained his belief that this is an

excellent model for relapse prevention, because it is a way to experience joy and euphoria, which
2
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replaces the desire for drugs. (Exhibit “B” at 15) Mr.

became a member of the steering

committee which leads this program. (Exhibit “B” at 15; Exhibit “E” at 18)
RTA Executive Director, wrote a letter of support for him, stating:

“...Istrongly recommend [|

be considered for parole. ...Mr.
accepts responsibility and is remorseful for his crime. He understands the impact
of his crime, not only on the victim’s family, but on his own family and society at large.
He is remorseful for the role he played as a drug dealer and for ‘destroying lives and
dispensing poison’ (Mr.
|’s words).
has used his time in prison to examine his thinking, attitudes and
behavior . He is committed to changing his behavior and has taken academic courses
where available, has built his general business skills, and has also become a Substance
Abuse Aide. ...
Mr.
|’s goal is to continue to develop the educational skills that will allow
him to join a social service agency upon release so he can work to ... ‘repair, mend and
rebuild livesIand others have helped destroy’...
has been committed to the RTA program and to the process in which the
arts help to heal and change an individual. He has been involved in classroom work,
has also been a member of the Green
workshops and full-length productions.
Haven Correctional Facility prisoner steering committee which leads and counsels the 20
prisoners who participate in the RTA program at this facility. He has shown
professionalism, organizational talents and leadership...
will never be able to undo ‘the nature of the crime,’ but he has taken
the crimes he committed. He is ready to serve society upon his release.
for
responsibility
I know he will bring positive skills and attitudes to his family , community and potential
employers upon release. ...” (Exhibit “E” at 18- 19, emphasis supplied.)
7.

Petitioner successfully completed the ASAT drug treatment program in 2008, and

completed the ART program that same year. (Exhibit “E” at 6-7) A year later he became a
Substance Abuse Aide. (Exhibit “E” at 5) Also in 2009, Petitioner completed a Special Focus

Workshop run jointly by AVP and RTA. (Exhibit “E” at 41)
8.

has become a Quaker in prison. (Exhibit “B” at 17; Exhibit “E”

at 13) Significantly, in 2011, the General Secretary of the New York Yearly Meeting of the

Religious Society of Friends (Quakers),

wrote his first-ever unsolicited

letter in support of Petitioner, stating:
3
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..1had the pleasure of meeting

last week whenIvisited the
Quaker worship group at the Green Haven Correctional Facility. ...1 felt moved to write a
letter on his behalf. This is thefirst time that I have done so without a request from the
individual.
...An important part of [my] work involves recognizing people with significant
spiritual gifts... and to do whatIcan to support them in the development of their gifts. A
significant part of my work is making appraisals of an individual’s gifts and potential,
even after only a brief encounter.
So whileIhave met Mr.
only once,Ifeel confident in my sense of him,
and was impressed by several of his gifts.Ifound him to be quite intelligent and well
read, and very thoughtful...Isaw him taking leadership in a way that supported the
group...Ialso recognized substantial spiritual depth.
It is my hope that the parole board will see clear to grant release to Mr.
so that he might be a benefit to the wider society, using his gifts and abilities to all of our
greater good.” (Exhibit “E” at 21, emphasis supplied)

Education
9.

has been very devoted to his education, and has been a full-time

student since 2014. (Exhibit “E” at 4) He has done extremely well in the Bard Prison Initiative,
successfully completing an Associate Degree and well on his way to a Bachelor’s Degree, all

with excellent grades. (Exhibit “E” at 29, 45 -54) His program has included courses in math,
computer science, history, and other areas. Petitioner’s teachers wrote comments showing how

impressed they were with him as a student and a person. His instructor in the History of the
Middle East course wrote this about him in August 2015:
was a consistently excellent student. His in-class participation became
more engaged over time and his points were always directly relevant. He frequently did
in depth readings of the class material and provided a fantastic engagement with course
material ” (Exhibit “E” at 46)

10.
2016, “|

In another history course, Magic, Mysteries and Cult, the instructor stated in June,
your written work averaged out to an A -, but in view of the fact that you were

one of the two most engaged and perceptive readers of the texts, and kept asking provocative

4
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(and profound!) questions about the historical and societal implications of the way details in the
text played out,I feel very comfortable awarding you the higher grade of A.” (Exhibit “E” at 48)

11.

Petitioner also excelled in computer programming, even though this was difficult

for him. His instructor wrote this glowing evaluation in May, 2016:
you’ve exceeded my expectations BY A MILE.Iknew you were bent
on the business and social engineering side of technology. Not programming. Yet you
persevered and went through two semesters of Web Development with resolve. You will
be successful with your endeavor working with addicts . Your passion exudes . 1 respect
you immensely. The programming tools you developed in class are small potatoes
compared to the social skills and domain experience it takes to be successful. Some day
you will be hiring your friends from class.” (Exhibit “E” at 50)

12.

The Bard Prison Initiative Site Director for Woodboume,

a letter in support of

wrote

expressing her appreciation of him and his efforts in 2015,

stating:

“...Ihave been

academic advisor and have followed his progress

through the college.

is a diligent student, carrying a full course load every semester
and applying himself with admirable intensity to his schoolwork. He periodically asks me
to look over papers... and frequently comes through with thoughtful questions about
ideas, intellectual debates or historical events. ...He takes feedback very well, listening
carefully, asking specific questions, and considering critiques and suggestions without
defensive or explanatory responses.
...1have been impressed by his attitude: his workmanlike approach, steady and
focused, and his equanimity in response to limits the college imposes, such as not being
enrolled in a course he wanted... He shows maturity , a sense of perspective, and a
willingness to work within constraints that I believe will serve him well in thefuture, as it
has done during much of his incarceration.
has been a solid, respectful and reliable member of the Bard
College community. ...1have no doubt he intends to work just as hard upon release as he
has thus far.” (Exhibit “E” at 22)

5
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COMPAS Risk Assessment Instrument

13.

A COMPAS Risk Assessment Instrument (RAI) was prepared in order to help

determine if Mr.

would be able to live in a law-abiding fashion upon his release. (2016

Risk Assessment Instalment attached as Exhibit “C”)
14.

The 2016 RAI found a low risk in every category except for those which related

to the instant offense and prior criminal history - in other words, low as to everything which has

occurred since December , 1996 (the time of the offense.) Thus, the only categories which
weren’t the lowest risk were “criminal involvement,” “history of violence,” and “ReEntry

Substance Abuse” and those were all as a result of the instant offense and prior convictions.
(Exhibit “C” at 1)
15.

The RAI also showed that there were no disciplinary infractions in the past 24

months. (Exhibit “C” at 4) In fact there were no disciplinary violations in over eight years .
(Exhibit “E” at 1) The RAI went on to document that Mr.

has a high school diploma or

GED, a skill or trade, family support, and a firm job offer. (Exhibit “C” at 5 -6)

16.

Although the RAI claims a high probability of reentry substance abuse, this is

based only on Petitioner’s drag addition in 1996 and earlier , and the RAI does also note that he
did obtain drag treatment, and has no history of failed drug tests. (Exhibit “C” at 5) In fact, as

discussed herein, Mr.

has been clean and sober for over 20 years, has completed ASAT

and related programs, became a substance abuse aide, and in fact plans to become a substance
abuse counselor and even ran his own treatment facility upon release.
Other Letters of Support

17.

In addition to the letters cited above, many other people wrote letters in support of

including family members, friends, and attorneys. (Exhibit “E” at 14-17, 23 6
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, a North Carolina attorney who likely prosecuted Mr.

33) For example,

in the past, wrote a letter in 2010 describing how Petitioner has successfully dealt with
the issues which led to his crimes, stating:

“...1have known

and his family my entire life...
...1 spent several years as a prosecutor and ... prosecuted some of the people with
whomIgrew up. ...One of the benefits of being a prosecutor, if you pay attention, is
learning the games people play when facing serious jail time. The concept of foxhole
religion distinguishes those who play the system in time of need and those who are
benefitted by the intended punishment... Even though in that role as a prosecutor I may
I support his parole because he is not playing at foxhole
have prosecuted
religion , but has benefitted from punishment and deterrence. ...
at an early age, determined that his path out of poverty was inextricably
linked with the drug trade. ... In addition,
compounded his fate by becoming a
user and an addict. Believing drug addiction to be like cancer in that while there is no real
cure, there is remission with proper treatment in non-terminal cases,
seems to be
in remission. He has been clean forfourteen years [in 2010]. . . . I understand that he has
become a substance abuse counselor .
Further,
is ... taking advantage of the educational opportunities offered
to inmates... It appears that he is very much interested in educating the community,
is also part of a
young people especially, about the pitfalls of drugs and violence,
program called rehabilitation through the arts and has acted in several prison plays. ...
...1 simply hope your measuring stick includes his accomplishments, character
and growth as a human being.” (Exhibit “E” at 14- 15, emphasis supplied)

18.

Another attorney,

, who represented Petitioner during a 2001

investigation (in which he was cleared of involvement in the incident in question), also wrote in
support of him, stating, “[ djuring the course of my representation of Mr.

Ireally was

able to get to know him.Iwas very impressed with his intelligence, his motivation to change his
life, and his remorse about his prior life.” (Exhibit “E” at 17)
19.

|’s sister,

wrote a letter about her brother

and how much he has changed over the years, stating:
is the baby of the family but based on the experiences he has had he
tries to be the father of us all. We really miss him.
7
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,..[C]onsider all the educational accolades he has accomplished. He plans to
pursue his PHD. ... We are very proud of him and we anxiously await his return. He
definitely is not the same person as he was when he left home.Ispeak to him often and
know for a fact that he has true remorse for what he did. He wants to give back to the
world and the community and make amends. His mentality has changed so that now he
thinks first and then reacts where in the past it was the opposite.
Please allow him the opportunity to spend some time with his family. We are
Christians and we know that tomorrow is not promised. His mother will be 85 years old
this year and [his release] would be a great present for her....” (Exhibit “E” at 24)
20.

Petitioner’s disabled brother,

also wrote a letter in support of

him, stating:

“...lam disabled and use a wheelchair and have been in the chair for over 40
years.

Iam impressed with how much
has accomplished since being
incarcerated over 20 years ago. He is using his time ... to better himself through
education and other programs... [H]e is ready to be released and is equipped to help other
individuals in the community with substance abuse problems. ..(Exhibit “E” at 26)

21.

Finally,

another sister, likewise wrote in support of her brother,

stating:
Post Office in NC [and] have been employed
“...lam Postmaster of the
with the United States Postal Service for 33 years.
.. .[My brother] is about a semester or two from completing a [Bachelor’s ] Degree
while ... incarcerated. He has committed his life [to] helping others ...and [giving] back
to society. ...
Iwill not test your patience by writing a lengthy letter with all his
accomplishments, however, we are very proud of him as a family and need him to come
home. ...
Iwill personally look forward to his return asIhave only two months before
retirement andIwould be able to help with his transition back into society. ...” (Exhibit
E” at 28)

Hearing Transcript
22.

At the hearing, the Commissioners asked many questions about Mr.

instant offense and prior criminal history, and he described how he was a criminal and a drug
addict since he had started selling marihuana at the age of twelve. (Exhibit “B” at 4-5) He
8
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discussed the circumstances of the murder, when his then-girlfriend, who had been in prison for

killing her former boyfriend, had stabbed him in the hand, and he reacted by stabbing her 17
times in broad daylight in the middle of a public street. He stated:

..[W]e had a fight, she stabbed me in the hand. ...Icould have walked away,I
could have ran...Imade the wrong decision. ...
...1made a rash decision andIstarted stabbing her,Istarted stabbing her...
After it happenedIwas so distraught thatIwas just walking down the street with
my head down.Iknew whatIdid was wrong andIknew thatIcould have got away, but
the burden of whatIhad did, becauseIfelt that maybe she wasn’t trying to kill me,
maybe she wasn’t really trying to hurt me. [He was arrested about 20 minutes later.]
(Exhibit “B” at 8, 10)
23.

then discussed how he had learned over many years to change

the way he thinks, and how he had gained confidence in himself, and had become devoted to
education and the arts instead of criminal activity. (Exhibit “B” at 13 - 16) He said he had been

working to counsel other inmates to overcome substance abuse, and that his treatment
philosophy was based on finding another source of euphoria to replace the feeling one gets from

drugs, stating:

“...1 thinkIcame up with a way to help people that are on drugs... When you do
drugs, you get like a euphoric feeling and people do it for that feeling.Iwas able to reach
out to that feeling while acting on stage at Green Haven....” (Exhibit “B” at 15)

24.

The Commissioners then discussed with Mr.

the fact that he had several

letters of support, had done well in prison, had become a Quaker committed to nonviolence, and
wished to get a Master’s Degree in neuroscience upon release, with the long term goal of setting
up his own substance abuse treatment center. (Exhibit “E” at 16- 17) Mr.

also noted that

he planned to first reside in New York City upon release, with support from the Exodus
Foundation and the Bard Prison Initiative, and later relocate to North Carolina so he could live
9
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with his family. (Exhibit “B” at 3, 20) He described several employment opportunities available
to him in North Carolina, and also said he planned to continue substance abuse treatment as

needed upon release. (Exhibit “B” at 20-21)
25.

At the end of the interview,

again discussed the person he used

to be, and who he had become, stating:

“...Ijust didn’t have the self confidence and 1 got hooked up with the wrong guys
and they basically put me into the drug trade andIwas under the influence from them for
many years, and 1 did become a person that abused women. WhenIsay ‘ abused women,
Imean using, manipulating them with drugs,Iadmit that. But howIgot -Iwent from
pushing a girl to actually stabbing a woman 17 times.Imean that’s a really big jump, but
it’s a progression of that lifestyle, that thinking
[N]ow what Em trying to do isI
build confidence in myself, as you can see in my educational academic record, people
respect me, my family respect me, they believe in me...Ithink thatIcan help people on
substance abuse becauseIunderstand that the euphoria that they’re trying to capture,I
understand where it comes from andIknow how to replace it. You can replace it from
doing things that make you feel good about yourself. ...” (Exhibit “B” at 24-25)
2017 Decision
26.

In its Decision the Commissioners denied release, stating, in relevant portion:

“...Your instant offense involved your actions stabbing your girlfriend many
times causing her death. This is a continuation of your multistate and federal criminal
history and record on community supervision which includes drugs, weapons, theft and
assault related offenses. The panel makes note of your efforts toward rehabilitation
including your participation in college, your volunteer efforts, IPA training and
vocational work. We have reviewed your Case Plan and your Risk and Needs Assessment
which indicates your low levels, but a need for reentry substance abuse services and
treatment; as well as your overall disciplinary record which has been clean since 2009. ...
While this panel notes your personal growth and productive use of time,
discretionary release shall not be granted merely as a reward for good conduct... Despite
your education, the panel remains concerned about your minimization and limited insight
about your actions brutally stabbing your victim which raises concerns about your
rehabilitative progress. ...” (Exhibit “B” at 27-28)
Administrative Appeal

27.

On January 25, 2018 the Board’s determination was affirmed in the

Administrative Appeal Decision Notice. (Exhibit “A” at 1-9) That Decision stated, inter alia,
10
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that the Board need not mention every statutory factor in its decision; that the Board was entitled
to deny release based only on the seriousness of the offense and the criminal history; that the

Board properly relied on Petitioner’s purported “lack of insight” into his offense; that the
Board’s stated reasons were adequately detailed; and that the COMPAS score is simply one of
the factors to be considered. (Exhibit “A” at 2-5, 9)
28.

While the Decision claimed that the reasons given were adequately detailed, this

claim itself was made in a purely conclusory manner. (Exhibit “A” at 5, 7)
29.

Interestingly, as to the claim that the Board can deny release based solely on the

seriousness of the offense, the Decision cited only Third Department cases and one Fourth
Department case (Holmes v. Annucci , infra, which did not actually make this claim) (Matter

of

Hawkins1 v. Travis , 259 AD2d 813 [3rd Dep’t 1999]; Farid2 v. Russo , 217 AD2d 832 [3rd Dep’t
1995 ]; Matter

of Burris3 v. Evans , 107 AD3d 1216 [3rd Dep’t 2013 ]; Matter of Boccadisi 4 v.

Stanford, 133 AD3 d 1169 [3rd Dep’t 2015 ]; Matter of Bush v. Annucci , 138 AD3 d 1392 [3rd
Dep’t 2017]; Matter

of Holmes v. Annucci , 151 AD3 d 1954 4th Dep’t 2017). As discussed below,

the Second Department, where this Court is located (and the First Department) has held in
contrast that this is not permissible.

Tivis Hawkins, who had served 15 years beyond his minimum release date, passed away in prison on 7/ 5 /02.
Mujahid Farid was released in 2011 and has not been re-imprisoned - he is employed by Release Aging People in
Prison (RAPP)
3
Michael Burris was released in December, 2015 and has not been re-imprisoned.
4
Angelo Boccadisi was released in September, 2016 and has not been re-imprisoned.
1
2
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ARGUMENT
POINTI

THERE WERE NO DETAILED REASONS GIVEN FOR THE DENIAL

30.

It is clear that the reasons given for parole decisions must be detailed, and not

simply perfunctory. Ramirez5 v. Evans , 118 AD3d 707 (2nd Dep’t 2014), Perfetto6 v. Evans , 112
AD3 d 640 (2nd Dep’t 2013); Matter ofKellogg v New York State Bd. of Parole, 2018 N.Y. App.
Div. LEXIS 1469 (1st Dep ’t 2018); Matter

ofRossakis 7 v . NYS Bd. of Parole, 146 AD3d 22 (1st

Dep’t 2016); Ruiz v. NYS Division of Parole, Index No. 2310/2017 (Dutchess Co. 2018);

Morales v. NYS Board of Parole, Index No. 934/2017 (Dutchess Co. 2017); Winchell8 v. Evans ,
32 MiscJd 1217(A) (Sullivan Co. 2011); Matter

ofBruetsch9 v. NYS DOCCS, 43 Misc.3 d

1223(A) (Sullivan Co. 2014); Kelly v. NYS Board of Parole, Index No. 580/2017 (Dutchess Co.

2017); Darshan v. NYS DOCCS10, Index No. 652/2017 (Dutchess Co. 2017); Matter

McBride11 v. Evans , 42 Misc.3d 1230(A) (Dutchess Co. 2014); Matter
Parole, 41 MiscJd 1214(A) (Albany Co. 2013); Matter

ofKozlowski1

of

of West12 v. NYS Bd. of

J

v . NYS State Bd. Of

Parole, 2013 NY Misc. LEXIS 552 (NY Co. 2013).
31.

In Kellogg, supra, the First Department very recently upheld the finding that the

parole board’s decision was irrational bordering on impropriety, stating:

“...[Petitioner participated in numerous programs, including working as a
teacher’s aide and helping inmates obtain their GEDs, training service dogs, and serving
Santiago Ramirez was released in April, 2017 and has not been re-imprisoned.
Gary Perfetto was released in June, 2016 and has not been re-imprisoned.
7
Niki Rossakis was released in March, 2017 and has not been re-imprisoned.
8
Craig Winchell was released in September, 2017 and has not been re-imprisoned.
9
John Bruetsch was released in September, 2017 and has not been re-imprisoned.
10
Travis Darshan was released in September, 2017 and has not been reincarcerated.
11
Moses McBride was released March 10, 2014 and has not been re-imprisoned.
12
Michael G. West was released October 7, 2014 and has not been re-imprisoned.
13
L. Dennis Kozlowski was released January 17, 2014 and has not been re-imprisoned.
5

6
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as a chaplain’s clerk. ...[Petitioner compiled an extraordinary disciplinary record...
...[PJetitioner’s risk assessment placed her in the lowest category of likelihood of

reoffense.

...The commissioners emphasized that petitioner hadfailed to accept
responsibility for the crimes she had been found guilty of committing, noting that it was
not until the end of the interview that she ‘ expressed any emotion approaching remorse .’
Supreme Court granted petitioner’s article 78 petition, stating, inter alia, that
[sjubjective views of [petitioner ’sj alleged lack of remorse ... cannot be allowed to
override objective evidence of the last 25 years ’ ... The court reflected, ‘Does saying you
are sorry , ’ as a means to seekfreedom from incarceration, mean that you are less likely
to re-offend than if you do not ?’ ...” Kellogg, supra, at 2, 4, emphasis supplied.
‘

32.

As in Kellogg, Petitioner has an exemplary institutional record. In Kellogg, the

board complained that the petitioner failed to properly accept responsibility for the offense. It is
did accept responsibility, but the Decision still stated that there was a

clear that Mr.
concern that Mr,
not

was minimizing the offense and had limited insight. However, this is

supported by the record.
33.

As discussed above, Mr.

had a great deal of insight into the

circumstances and causes of his offense - he stated that he lacked confidence, became addicted
to drugs and ‘abused women,’ escalating to the point of stabbing the victim many times after she

stabbed him in the hand. (See Exhibit “B” at 24-25) He also discussed how he had learned over
many years to change the way he thinks; had become devoted to education and the arts instead of

criminal activity; and had learned to conquer his addiction by replacing the drug-induced

euphoria with euphoria and joy from the arts and other positive enjoyable activities. (Exhibit “B”
at 13 -16, 24-25) It is hard to understand how this could be considered “lack of insight.”

34.

In Matter

of Rossakis , supra, the First Dep’t also recently upheld the grant of a

new hearing, stating:

13
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“The Board summarily listed petitioner 's institutional achievements, and then
denied parole with no further analysis of them, in violation of the Executive Law 's
requirement that the reasons for denial not be given in “ conclusory terms” (Executive
Law § 259-i[2][ a]). Moreover, the Board's decision began by stating that petitioner's
release "would be incompatible with the welfare of society and would so deprecate the
serious nature of the crime as to undermine respect for the law." These statements came
directly from the language of Executive Law § 259- i (2)(c), further violating the Executive
Law 's ban on the Board making conclusory assertions ( see Executive Law § 259i [2][ a]).” Rossakis, supra, at 10- 11, emphasis supplied.
35.

As in Rossakis , in the instant case the Decision only perfunctorily noted “your

efforts towards rehabilitation, including your participation in college, your volunteer efforts, IPA

work and vocational training” and “your personal growth and productive use of time” and then
went on to deny release based on the offense of conviction and the prior criminal history.

(Exhibit “B” at 27-28) The decision herein quoted the exact same statutory language as the board

in Rossakis (and in nearly every denial decision) and there was no adequate explanation for the

denial.
36.

In 2011 the Legislature amended Executive Law 259 -c(4) in order to force the

Board to more accurately assess the risk of future offense by using a dynamic assessment focused
on change over time rather than simply on the distant past. The Board began this process by

creating a Risk Assessment Instrument which was utilized in the instant case and, as discussed
above, which showed the lowest possible risk of re-offense in every single category focused on

change over time.
37.

In Ruiz v. NYS Division of Parole, supra, this Court very recently granted a de

novo hearing because the reasons given for denial were too conclusory, stating:

“In 1988 petitioner was convicted of murder in the second degree...
Subsequently, petitioner was sentenced in 1991 ... for a conviction of assault in
the second degree during which petitioner fatally stabbed another inmate... and in 1992
... for a conviction of attempted promotion of prison contraband., for possessing a four
inch shank. ...
14
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sjcsjssjs

The Board must set forth an explanation for its determination in detail and not just
conclusory terms...
The 2011 amendments to the Executive Law represent a shift in focus from
offense driven to a more forward thinking consideration of whether an inmate has been
rehabilitated and is ready for release...
...[Petitioner repeatedly accepted responsibility for his actions and demonstrated
remorse...

•kirk

After a review of the entire record, the Court cannot determine from the cursory
nature of the Board’s decision how it utilized its risk assessment procedures or applied
the statutory factors in concluding that petitioner’s release was incompatible with the
safety of society at this time. ...
To the extent that the Board relies on the crimes for which petitioner was
convicted as an adult, petitioner has also served more than the aggregate maximum
sentences imposed for his convictions. While the Board recited other factors , it failed to
give any real explanationfor its decision other than in conclusory terms, in violation of
Executive Law 259-i(2)(a)...
...Elere, the petitioner is left with no guidance as to what issues he must address
between now and his next parole hearing in order to alleviate any concerns by the Board
as to his release. Rather, the language in the written determination is perfunctory at best
as to the consideration given to the relevant statutory factors by the Parole Board.
Therefore, the Court finds that the Parole Board has violated its statutory commitment by
failing to provide a detailed decision as to the basis for the denial of parole release ...
Ruiz, supra, at 1, 5 -8, 10-11, some emphasis supplied.

38.

In Ruzas v. Stanford14, Index No. 1456/2016 (Dutchess Co. 2017) the court

recently stated:

“Despite the existence of, inter alia. Petitioner ’s low risk of recidivism, low risk
of violence, low risk of substance abuse, his family support, his remorse, his planned
employment upon release, his age and his recent stroke, the Board summarily denied
without any explanation other than by reiterating the laundry list of statutory factors. The
minimal attention , barely lip service, given to thesefactors and to the COMPAS
assessment cannot be justified given the amount of time already served. The ‘Parole
Board denied petitioner ’s request to be released on parole solely on the seriousness of the
offense,’ and its ‘explanation for doing so was set forth in conclusory terms, which is
contrary to law.’ Matter of Perfctto v. Evans 112 AD3 d 640, 641 (2nd Dep’t 2013)...
Ruzas , supra, at 4-5, emphasis supplied.

.

14

John Ruzas was released in December, 2017, and has not been re-imprisoned.
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Everything stated above by this Court in Ruiz and Ruzas applies equally in the

instant case, and this Court should likewise order a de novo hearing due to the lack of detailed
reasons for the denial.

40.

At its August, 2016 Meeting, the Parole Board passed a new proposed rule, which

recently went into effect, which mandates that the Board must provide individualized reasons for
any departure from the COMPAS scores; must provide more detailed reasons than in the past

when denying release; and, where juvenile offenders have a life tern, must take into account the
effect that youth may have had on the commission of the offense.
41.

This shows that even the Parole Board realizes that many prior decisions have

relied too much on the circumstances of the offense, and failed to provide sufficiently detailed
reasons when denying release. The Rule, which went into effect in September, 2017, states:

“Sections 8002.1-8002.3 are repealed and new sections 8002.1-8002.3 are added
to read as follows:

8002.1 Parole Release interview:

(c) The panel conducting the parole release interview shall discuss with the
inmate each applicable factor set forth in section 8002.2 of this Part [this lists the factors
set forth in Executive Law 259(i)], excluding confidential information.
..8002.2 Parole release decision-making.
(a) Risk and Needs Principles: In making a release determination, the Board shall
be guided by risk and needs principles , including the inmate’s risk and needs scores as
generated by a periodically-validated risk assessment instrument, if prepared by the
Department of Corrections and Community Supervision (collectively, ‘Department Risk
andNeeds Assessment’). If a Board determination, denying release, departs from the
Department Risk andNeeds Assessment scores, the Board shall specify any scale within
the Department Risk andNeeds Assessment from which it departed and provide an
individualized reason for such departure. ...

***

8002.3

***

(b) ...If parole is not granted, the inmate shall be informed in writing ... of the
decision ... and the factors and reasons for such denial. Reasons for the denial ... shall be
given in detail, and shall, in factually individualized and non-conclusory terms, address
how the applicable parole decision-making principles and factors listed in 8002.2 were

16
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considered in the individual ’s case. ...”
42.

Thus, the new rule strengthens the requirement to give detailed reasons for denial.

Based on the foregoing, whether under the old rule or the new, the Board did not meet its

responsibility to explain the denial in a detailed manner, and there must be a de novo hearing.
POINT II
THE PAROLE BOARD ESSENTIALLY BASED ITS DECISION SOLELY
ON THE CIRCUMSTANCES OF THE OFFENSE, AND THUS SAID DECISION
WAS ARBITRARY AND CAPRICIOUS, AND SO IRRATIONAL
AS TO CONSTITUTE AN ABUSE OF DISCRETION

43.

In Silmon v. Travis15 , 95 NY2d 470, the Court of Appeals discussed the standard

the Parole Board must utilize in determining whether to release someone, stating:

“The Board follows the legislative mandate of ensuring that the prospective parolee
will live and remain at liberty without violating the law, and that his [or her] release is
not incompatible with the welfare of society and will not so deprecate the seriousness of
[the] crime as to undermine respect for the law.’ (Executive Law 259-i[2][c ][A])....
Silmon v . Travis , at 476
44.

It is submitted that because there have been no disciplinary violations in over

eight years, and many accomplishments, the only real factor relied upon to deny parole was the
circumstances of the offense, along with Petitioner’s prior criminal history.
COMPAS Substance Abuse Finding Lacks Support in Record
45.

While the COMPAS RAI found low risk in nearly every category, it also found,

improperly, that re-entry substance abuse was “highly probable.” (Exhibit “C” at 1) It is
submitted that that finding lacks record support. In Matter

of Hawthorne v. Stanford16, 2016 NY

App. Div. LEXIS 75 (3rd Dep’t 2016), the Third Department upheld the grant of a new hearing

15
16

The petitioner in Silmon v. Travis, supra, was released in 2002 and has not been reimprisoned.
Philip Hawthorne was released in September, 2016 and has not been reincarcerated.

17

17 of 26

INDEX NO.

FILED: DUTCHESS COUNTY CLERK 05/18/2018 10:15 PM
NYSCEF DOC. NO. 1

RECEIVED NYSCEF: 05/18/2018
FUSL000125

where the Parole Board’s determination to deny release was irrational and lacked support in the
record, stating:

“...[A] COMPAS assessment was prepared. ...He scored high for prison
misconduct...
In its determination, the Board acknowledged several positive factors ... but relied
on his crime and his disciplinary history in denying release....
...[I]t is clear that the determination strongly relied upon, and even emphasized,
petitioner’s disciplinary history. In this regard, the determination lacks record support .
Other than the disciplinary issues that arose when petitioner ’s illness was untreated, there
is simply no record basis for finding that petitioner’s ‘conduct in a structured
environment has been marginal.’ ...
Considering this factual background, we agree with Supreme Court that the
Board’s determination was irrational... Further, it was irrational to such a degree that it
cannot withstand judicial scrutiny...” Hawthorne, supra, at 9- 10
46.

As in Hawthorne, to the extent that it can be said that the Decision herein may

have relied on the RAI finding of “highly probable” substance abuse upon release, that finding is
unreliable and without any factual support, just as reliance on the disciplinary issues and RAI
finding of prison misconduct was improper under the circumstances in Hawthorne.
47.

As shown above, the “highly probable” substance abuse finding herein is based

on the prior history of substance abuse yet completely ignores the twenty years of sobriety and

programming addressing this issue, including the completion of the ASAT program, Petitioner ’s

having become a Substance Abuse Aide in 2009, and Petitioner ’s plans to work in this field upon
release, eventually opening his own treatment center (he spent months putting together a detailed

proposal for such a facility based on the treatment philosophy he discussed in the instant
interview.) (See Exhibit “B” at 14- 15; Exhibit “E” at 5, 55 -74)
48.

Therefore, because the finding that re-entry substance abuse was highly probable

lacked support in the record, and for the other reasons discussed above, this Court should hold
that the Parole Board improperly based its decision essentially only on the severity of the offense
18
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and previous criminal history, and grant a de novo hearing before different commissioners.
49.

In Coleman17 v. NYSDOCCS, 2018 NY App. Div. LEXIS 136 (2nd Dep ’t 2018);

Ramirez v. Evans 18 , 118 AD3 d 707 (2nd Dep’t 2014), Perfetto v. Evans , 112 AD3d 640 (2nd

Dep’t 2013); Rossakis v. NTS Bd. of Parole, supra; Matter

of Huntley v. Evans , 77 AD3d 945

(2nd Dep’t 2010), the Second Department (as well as the First Department) held that it was

improper for the parole board to deny release based solely on the seriousness of the offense. The
Ramirez court stated:

“Although the decision of the New York State Board of Parole (hereinafter the
Board) mentioned the petitioner’s institutional record, it is clear that the Board denied
release solely on the basis of the seriousness of the offense... The Board’s explanation
for doing so was set forth in conclusory terms, which is contrary to law.” Ramirez, supra,
at 707.
50.

There have also been several other recent court decisions granting or upholding

new parole hearings for this reason. Matter

of Kellogg v New York State Bd. of Parole, 2018

N.Y. App. Div. LEXIS 1469 (1st Dep’t 2018); Coleman19 v. NYSDOCCS, 2018 NY App. Div.

LEXIS 136 (2nd Dep’t 2018); Matter

3147 (3rd Dep’t 2016); Matter

of Hawkins v. NYSDOCCS, 2016 NY App. Div LEXIS

of Hawthorne v . Stanford20, 2016 NY App. Div. LEXIS 75 (3rd

Dep’t 2016); Ruiz v. NYS Division of Parole, Index No. 2310/2017 (Dutchess Co. 2018); Matter

of Clark v. NYS Bd. of Parole, Index No. 160965/2017 (NY Co. 2018); Matter of Ciaprazi:21 v.
Evans , Index No. 0910/2016 (Dutchess Co. 2016); Butler v . NYS Board of Parole, Index No.

2703 /17 (Dutchess Co. 2018); Morales v. NYS Board of Parole, Index No. 934/2017 (Dutchess
Co. 2017); Kelly v. NYS Board of Parole, Index No. 580/2017 (Dutchess Co. 2017); Darshan v.
17

18
19
20
21

David Coleman was released in March, 2018 and has not been reimprisoned.
Santiago Ramirez was, after his latest de novo hearing in March, 2017, granted parole with an open date.
David Coleman was released in March, 2018 and has not been reincarcerated.
Philip Hawthorne was released in September, 2016 and has not been reincarcerated.
Roberto Ciaprazi was released (and deported) in July, 2017.
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NYS DOCCS22 , Index No. 652/2017 (Dutchess Co. 2017); MacKenzie v. Stanford23,Index No.

2789/15 (Dutchess Co. 2015); Matter
932 (Sullivan Co. 2015); Matter

ofPlatien v. NYS Bd. Of Parole, 2015 NY Misc. LEXIS

of Cassidy v . NYS Board of Parole, 2255/2014, NYLJ

1202727961167 at * 1 (Orange Co. 2015); Matter

of Hawkins v . NYS DOCCS, Sullivan Co.

Supreme Court, Index No. 0011-15 (Sullivan Co. 2015); Matter of Gonzalez v . NYS Dep ’t of
Corrections & Community Supervision , 401130/14 (April 20) (New York Co. 2015); Matter of

Bruetsch v. NYS DOCCS, 43 Misc.3d 1223(A) (Sullivan Co. 2014); Matter of Rabenbauer 24 v.
NYS DOCCS, 2014 NY Misc. LEXIS 4824 (Sullivan Co. 2014); Matter

of Stokes v. Stanford, 43

Misc.3d 1231(A) (Albany Co. 2014); Matter of McBride25 v. Evans , 42 Misc.3d 1230(A)
(Dutchess Co. 2014); Matter

of West26 v. NYS Bd. Of Parole, 41 Misc.3d 1214(A) (Albany Co.

2013).

51.

In Ruiz, supra, this court recently granted a de novo hearing for this reason,

stating:

“’When the Parole Board denies release to parole solely on the basis of the
seriousness of the offense, in the absence of any aggravating factors, it acts irrationally.’
( Matter of Gelsomino v . NYS Bd. of Parole, supra at 1098...)
... ‘The role of the Parole Board is not to re-sentence the petitioner, according to
the personal opinions of its members as to the appropriate penalty for murder but to
determine whether’ at the time of the hearing, considering all of the relevant statutory
factors, the inmate’s release presents a danger to the welfare and safety of society (Matter
of King v. NYS Div. of Parole, 190 AD2d at 432).
In its decision the Board relied almost exclusively in the nature of the crimes and
asserted ‘Your continual violent behavior and possession of a weapon is unsettling. As an
adult, you continued to invest in criminally violent behavior’ and ‘it is important for you
to examine the prenatur of your actions; to better control an aggressive impulse. Human
life is priceless and should be regarded as such.’
22
23
24

25
26

Travis Darshan was released in September, 2017 and has not been reincarcerated.
Tragically, John MacKenzie committed suicide after having been wrongly denied parole ten times.
Philip Rabenbauer was released January 20, 2015 and has not been re-imprisoned.
Moses McBride was released March 10, 2014 and has not been re-imprisoned.
Michael G. West was released October 7, 2014 and has not been re-imprisoned.
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These statements, when looked at in conjunction with the parole interview
demonstrate that the Board’s statements that they considered the petitioner’s age,
institutional accomplishments and programming were merely pretextual. As previously
indicated, petitioner’s last conviction was over 25 years ago. During his incarceration,
petitioner successfully completed multiple educations and vocational programs..,
During the parole interview... Commissioner Cruse noted
‘It speaks to your education, different organizations you have been
involved with... You have some specialized training in legal research,
antiviolence programs ... Very good, well done....’
This is completely inconsistent with the written decision issued denying petitioner
parole release. Every murder conviction involves an unjustified taking of a human life.
Yet the New York State Legislature has determined that a murder conviction does not
preclude parole, absent a showing of some aggravating circumstances beyond the
seriousness of the crime itself... Taking into consideration the unfortunate reality that no
particular length of sentence can bring back the victim or ease his family’s pain and
suffering, the only variable that can change in this situation is the petitioner and whether
he has been rehabilitated and can be safely released to parole supervision.
The Board’s determination that release of the petitioner, after 29 years, would ‘so
deprecate the serious nature of the crime as to undermine respect for the law’ is without
support in the record. This is the petitioner’s first New York State incarceration, he has
served almost 10 years more than the minimum sentence...

...In reaching this conclusion the Court does not minimize the seriousness of
petitioner’s offense, but recognizes that ‘rehabilitation is possible and desirable, ’ even
for the most serious of crimes (see Matter of Rios v. NYS Div. of Parole, 15 Misc.3d
1107(A)...)...” Ruiz, supra, at 5 -6, 8 -10, some emphasis supplied.
52.

As in Ruiz , the denial herein was based solely on the nature of Mr.

instant offense, and his criminal history. (In Mr. Ruiz’s case, there was subsequent criminal

history, while in this case the other crimes occurred prior to the instant offense.) As in Ruiz, the
boilerplate statement that release would “deprecate the serious nature of the crime so as to
undermine respect for the law” is unsupported in the record (as is the finding re substance abuse,
discussed above.)
53.

Even prior to the 2011 amendments which attempted to force the Board to use

reality-based assessments, there have been several cases where Board Decisions have been
overturned because the Board erroneously based denial of parole solely on the severity of the
21
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offense, and was therefore arbitrary and capricious and/or completely irrational. Friedgood v.
NYS Board ofParole1, 22 AD3 d 950 (3rd Dep’t 2005); Vaello v . Board of Parole*, 48 AD3d

1018 (3rd Dep’t 2008); Gelsominov . Board of Parole9 , 82 AD3 d 1097 (2nd Dep’t 2011); Malone
v. Evans 10, 83 AD3 d 719 (2nd Dep ’t 2011); Johnson v . Division of Parole11 , 65 AD3d 838 (4th

Dep’t 2009); Prout v . Dennison 12 , 26 AD3d 540 (3rd Dep’t 2006); Mitchell v . Division of

ParoleB, 58 AD3d 742 (2nd Dep’t 2009); Winchell v . Evans14 , 32 Misc.3d 1217(A) (Sullivan Co.
2011); Wallman v. Travis15 , 18 AD3d 304 (1st Dep’t 2005); Oberoi v . Dennison 16 , 19 Misc.3 d
1106(A) (Franklin Co. 2008); Rios v. NYS Division of Parole11, 15 Misc,3 d 1107(A) (Kings Co.
2007);

Weinstein v. Dennison 1 *, 2005 NY Misc. LEXIS 708 (NY Co. 2005); Cappiello v. NYS

Board ofParole19, 2004 NY Misc. LEXIS 2920 (NY Co. 2004); Almonor v . Board of Parole20 ,
16 Misc.3 d 1126(A) (NY Co. 2007); Coaxum v. Board of Parole21 , 14 Misc.3d 661 (Bronx Co.

Charles Friedgood was released in 2007 and has not been re-imprisoned.
Jose Vaello was released in March, 2012 and has not been re-imprisoned.
9
Louis Gelsomino was released in 2011 and has not been re-imprisoned.
10
Mark Malone was released in 2011 and has not been re-imprisoned.
li
Daniel Johnson was released in 2009 and has not been re-imprisoned.
William Prout was released in 2009 and has not been re-imprisoned.
13
Roger Mitchell was released in 2009 and has not been re-imprisoned.
14
Craig Winchell was released in 2011 and has not been re-imprisoned.
15
Jay Wallman was released in 2005 and has not been re-imprisoned.
16
Gurpreet Oberoi was released in 2009 and has not been re-imprisoned.
17
Ivan Rios was released in 2007 and has not been re-imprisoned.
18
Herbert Weinstein was released in 2006 and has not been re-imprisoned.
8

John Cappiello was released in 2005 and has not been re-imprisoned.
Chester Almonor was released in 2007 and has not been re-imprisoned.
21
Jean Coaxum was released in 2006 and has not been re-imprisoned.
19

20

22
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2006); Schwartz v . Dennison22 , 14 Misc.3 d 1220(A) (NY Co. 2006); King v. New York State
Division of Parole, 190 AD2d 423 (1st Dep ’t 1993).

54.

In Winchell v. Evans , supra, the court also granted a new hearing, before different

board members, for the same reason in a very similar case, stating:

“,..[W]here the Parole Board ‘focuses, as here, almost entirely on the nature of the
petitioner ’s crime, there is a strong indication that the denial of parole is aforegone
conclusion and does not comport with the statutory scheme.’ Stanley v. New York State
Bd. of Parole, 2011 NY Slip Op. 21136 (Sup. Ct, Orange Cty., 2011)...
[T] he Board did not produce any evidence that the petitioner would not be a
law abiding citizen .
...

ORDERED, that the de novo hearing shall consist of Parole Board members who
have not previously sat on any prior parole hearing involving the above captioned
inmate...” Winchell v. Evans , supra, at 5 -6, emphasis supplied.

55.

As in Winchell, the Board did not produce any evidence that

would not be a law-abiding citizen upon release. Executive Law 259-i(c)(a) provides (emphasis

supplied):

“Discretionary release on parole shall not be granted merely as a reward for good
conduct or efficient performance of duties while confined but after considering if there is
a reasonable probability that , if such inmate is released , he will live and remain at liberty
without violating the law , and that his release is not incompatible with the welfare of
society and will not so deprecate the seriousness of his crime as to undermine respect for
law.”
56.

It is quite instructive to note that despite, upon information and belief, the Board

having quoted the above italicized statutory language with regard to the 21 individuals whose
cases are cited in the footnotes herein, and who were subsequently released to parole supervision,
not a single one of them has been re- imprisoned. This is rather incredible, given the recidivism

00

Jerrold Schwartz was released in 2008 andhas not been re-imprisoned.
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rates generally for people released to parole supervision. It would seem to indicate that for those

convicted of murder (as all or nearly all of them were) the recidivism rates are much lower than
for those convicted of other crimes. This has been borne out by studies as well. See,i.e.

https://www.themarshallproiect.org/2014/12/04/the-misleading-math-of-recidivism.
57.

Therefore, based on Ruiz , Ramirez, Hawthorne, Winchell , and the other cases

cited above, because the Parole Board improperly based its decision essentially only on the

severity of the offense (and the prior criminal history), this Court should hold that said decision
was arbitrary, capricious and irrational and grant a de novo hearing before different

.

commissioners

POINT III
THE BOARD VIOLATED PETITIONER’S RIGHT TO DUE PROCESS

58.

Because the Board’s decision herein was arbitrary and capricious and an abuse of

discretion, it also violated Petitioner’s right to due process under the Constitutions of this State
and the United States. Winchell v. Evans , supra, which found a due process violation under the
same circumstances, stating:

“...[Respondents have again failed to perform the duties required of them by law as to
Petitioner Craig Winchell. They have made their determinations in violation of lawful
procedures, and their determination has been arbitrary and capricious. This Board has
abused their discretion. Consequently, the Petitioner has been deprived of his entitlement,
under the Constitutions of this State, and the United States, to due process of law in the
instant parole hearing.” Winchell , at 5, emphasis supplied.
59.

More recently, the Second Circuit Court of Appeals remanded a case for

consideration of whether the aforementioned 2011 Amendments created a due process interest.
Linares v. Annucci , 2017 U.S. App. LEXIS 19964 (2nd Cir. 2017)
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CONCLUSION

Based on the foregoing, Petitioner

respectfully requests that the Court

vacate the Decision of the Parole Board and grant an immediate de novo hearing before

commissioners who did not sit on the July, 2017 Board.
Dated: May 18, 2018.

Kathy Manley
Kathy Manley
Attorney for
26 Dinmore Road
Selkirk, New York 12158
(518) 635 -4005
Mkathvl296@.gmai1.com

TO:

Dutchess County Supreme Court
10 Market Street
Poughkeepsie, NY 12601
NYS Attorney General’s Office
One Civic Center Plaza, Suite 401
Poughkeepsie, New York 12601

(Address on file)
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